ments for a negative income tax and a . 


guaranteed annual wage, and solemn calls 
upon society to allow half the population 
to live in communes, work when they feel 
like it, and contribute to making life more 
“inventive,” ‘imaginative,’ and what 
have you. Society trails off towards uto- 
pia, and if we follow the pertinent litera- 
ture, we indeed find a tremendous in- 
crease, first, of utopian literature itself 
(Marcuse, Charles Reich, Dennis Gabor, 
Edgar Morin, Enzensberger, etc.), and 
second, of utopian utterings by politi- 
cians, public figures, and Churchmen. 

The fourth and most concentrated force 
transforming Western societies and threat- 


’ ening capitalism originates from leftist po- 


litical criticism, which draws strength by 
building on the previously listed phenom- 
ena. The Western intelligentsia, endlessly 
impressed by communist societies, yet 


IF YOU ARE NOT rich, are not interested in 
becoming rich, don’t know anyone who is 
rich, and are not afraid of the capricious 
power of corrupt psychiatrists, then you 
may not want to read any further. For 
what follows is about your free will, and 
your Last Will, and about how, if you don’t 
watch out, psychiatrists may deprive you 
of both. 

Wealthy persons knowledgeable about 
the ways of the financial world are usually 
very careful about the arrangements they 
make for disposing of their assets after 
their deaths: they try to reduce, as far as 
possible, the expenses incurred in trans- 
mitting their material possessions to their 
heirs; and to insure, as far as possible, 
that these possessions will in fact go to the 
beneficiaries they have designated in their 
Last Will. I will not discuss or even list the 
numerous financial, legal, and informal- 
familial strategies which our legal and 
economic order provides for those profi- 
cient in playing the inheritance game. All 
1 want to do here is to call attention to one 
strategy which wealthy testators and their 
advisors have often overlooked; such neg- 
lect may cost the testator dearly in the 
post-mortem defense of the validity of his 
Last Will, and may result in his bequests 
ending up in the very hands which, by his 
free will, he has tried to keep them out of. 

The matter I refer to is the contesting of 
a Will by disinherited natural heirs on psy- 
chiatric grounds—that is, on the grounds 
that when the testator executed his Last 
Will, he was mentally incompetent to exe- 
cute a valid Will. A hypothetical case— 
schematic but typical of the sorts of prob- 
lems encountered with respect to the psy- 
chiatric invalidation of Wills—will help us 
to deal with the problem concretely. 

The testator, John Doe, dies in his ripe 
old age and leaves millions of dollars to 
charities, Doe has never been married and 
has no children, natural or adopted. But he 
has several brothers and sisters, nephews 
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disturbed by their brutality, do not draw 
the obvious conclusion that Marxism 
secretes oppression as some glands se- 
crete hormones. Consequently, they see 
the future not outside the utopian-com- 
munist society but transcending that 
society towards freedom, imagination, 
poetic values, re-shaped human relation- 
ships, and what have you. In other words, 
in the eyes of Western intellectuals the 
communist society is in an advanced stage 
compared with Western liberal-capitalist 
society: the latter is bound to pass 
through communism if it is to evolve, 
whereas the former ought merely to gen- 
erate more freedom and to loosen its 
structures a little on the way to the ideal 
society. This built-in advantage and supe- 
riority of communist societies over West- 
ern societies—in the perspective of West- 
em intelligentsia—forces Western society 
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into an imaginary bottleneck; to issue 
forth at all, to change and improve, it 
must become socialist first, and then when 
it catches up with the present state of 
Marxist societies, the two together will 
evolve toward “socialism with a human 
face.’’ It is thus assumed that Western 
society has the longer and more arduous 
path ahead of it, while communist society 
must merely backtrack a bit from its 
extreme ‘Stalinist’ position. But that the 
future will be socialist, nobody who is any- 
body dares question. 

Mind you, a certain amount of market 
economy will remain foreseeably embed- 
ded in the structure of Western society. 
An Ota Sik or a Francois Mitterrand in- 
clude this much in their calculations. How- 
ever, we should not be surprised if one 
day it will be called ‘‘socialist market 
economy.” 0 
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and nieces, who want his money and feel 
“entitled” to it. The ‘family’ retains an 
attorney; the attorney retains a psychia- 
trist; the psychiatrist listens to the fam- 
ily’s stories about the deceased and con- 
cludes, as his “professional opinion,’ that 
poor John Doe “obviously” did not know 
who his “rightful heirs’? were and was 
mentally incompetent to execute the 
Last Will he signed. John Doe’s lawyer 
or persons representing the charities 
inheriting his money or someone must 
have exercised “undue and improper 
influence” on him to write such a Will. Lu- 
bricated by lavish fees, brokers in law and 
lunacy can appear amazingly sincere and 
righteous in assuring courts and juries 
that men such as John Doe did not will 
what they had put in their Wills, but ‘‘real- 
ly” willed what their disinherited relatives 
would have liked them to will. 

What happens next in such a case is that 
either there is an out-of-court settlement 
between the contesting parties, the disin- 
herited relatives getting paid off, or the 
suit goes to court and is decided by a jury. 
Because of the way the laws of inheritance 
are written, and because of the way courts 
interpret such contests, it is actually not 
easy to break a Will on_ psychiatric 
grounds. The burden of proof rests on the 
parties trying to set aside the Will. Never- 
theless, there is always some risk—great 
or small depending on circumstances—that 
the court will set aside the Will and award 
bequests to persons whom the testator 
wanted to disinherit. Furthermore, even if 
the testator’s estate prevails in court, it 
will have to bear the costs of defending the 
testator’s free will and upholding the legal 
validity of his Last Will—a defense into 
which it can always be forced by disin- 
herited relatives. 

Is there a way in which this undignified, 
unprofessional, and uneconomic (except 
for lawyers and psychiatrists) eventuality, 
which can be easily foreseen in certain 


cases, could be avoided or prevented? 
There is indeed, and it seems incredible 
that it has never, to my knowledge, been 
articulated. 

The preamble to Last Wills usually be- 
gins with a phrase like the following: “I, 
John Doe, of the City of . .. , County of 

., and the State of... , being of sound 
mind and memory, . . . hereby make, etc. 
....” Then follow the contents of the Will, 
the testator’s signature, the signature and 
seal of a Notary Public, and the signatures 
of witnesses. Unless circumstances pre- 
vent it, the Will is signed by the testator 
and witnesses in the presence of the attor- 
ney who has prepared the document. 

Clearly, there is one thing missing from 
Last Wills which would lessen the danger 
of their being contested on psychiatric 
grounds: namely, an ‘‘Attestation Clause” ~ 
declaring that James Smith, M.D., a duly 
licensed physician specializing in psychia- 
try, having been retained by the testator 
and his attorney, has examined the testa- 
tor immediately preceding the act of the 
testator reading his Last Will or having it 
read to him, and of his signing it, and that 
he finds the testator mentally competent 
to make a Will. 

Ostensibly, a contest of Wills on psychi- 
atric grounds revolves around the matter 
of the testator’s mental competence to 
make a Will, or his lack of it; hence the 
need for psychiatrists. Actually, however, 
it revolves around the matter of the disin- 
herited relatives’ power, or their lack of it, 
to overrule the testator’s free will, at least 
after death if not in life; hence the need 
for lawyers, juries, and judges. Since leg- 
islators, lawyers, courts, and juries 
deal, and indeed must deal, with the overt 
rather than the covert, the formal rather 
than the factual aspects of controversies 
arising out of Will contests based on the 
testator’s mental state; and since Last 
Wills typically begin with the testator’s 
self-proclaimed assertion of the soundness 
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of his mind and memory; it seems logical 
that at least some Wills should contain form- 
al psychiatric proof of the testator’s ca- 
pacity to execute a valid testament. 

What would happen, what might happen, 
if Wills contained such proof? Faced with 
such evidence, it seems difficult to see how 
the courts could allow psychiatric Will- 
contests to develop. How could a court en- 
tertain the possibility that an estimate, a 
mere guess, made by a psychiatrist about 
a dead person might be more accurate or 
valid than an “examination”? made by a 
psychiatrist of the same person while he 
or she was alive? Of course, it could take 
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the position—and quite rightly—that the 
psychiatrist who examined the testator for 


his Last Will was not impartial, that he — 
was in fact a party to the “improper influ- 


ence” on the testator claimed by the disin- 
herited relatives. But such a claim would 
unmask—so decisively and dramatically 
as to render its concealment on future oc- 
casions virtually impossible—the boundless 
hypocrisy of courtroom psychiatry, name- 
ly, that the psychiatrist who examines the 
dead testator on behalf of the disinherited 
relatives is not exactly impartial either. In 
short, it would become clear that in such 


_cases, what are ostensibly the expert opin- 
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Editor’s Note: The following. inaugu- 
rates a new department, ‘A Libertarian’s 
Basic Repertoire,” appearing every other 
issue in The Alternative and presenting 
reviews by Ralph Raico of libertarian 
classics. The aim is to familiarize the 
reader with the rich libertarian heritage 
in political and social philosophy. 


THAT POLITICS HAS something to do with 
class interests and with attempts to estab- 
lish, maintain, or abolish systems of eco- 
nomic exploitation could come as a sur- 
prise only to conservatives. It was nine- 
teenth century European conservatism 
that tried at all costs to avoid the analysis 
of political reality in terms of a structure 
of economic exploitation; small wonder, 
‘since that ideology functioned as the 
apologist for the centuries-old exploiting 
powers, spiritual and temporal. For their 
parts, both socialism and liberalism knew 
better. The socialist analysis, in its Marx- 
ist form especially, has become rather 
famous; but it is not often appreciated 
that classical liberalism also offers the 
tang of realism in interpreting society and 
politics that so frequently excites the neo- 
phyte who is just beginning to see the 
‘world around him through Marxist cate- 
gories. Yes, the point at issue in politics 


is primarily the division of wealth and 
power among various concrete competing 
groups, and not so much “community,” 
the code of chivalry, or whether a given 
nation is to be dedicated up to Our Lady. 

The Marxist analysis, however, is 
wrong-headed: the parasites of society 
are not the bourgeoisie—entrepreneurs 
and capitalists who simply make their 
living through buying and selling on 
the market. Even The Communist 
Manifesto grants that ‘‘the bourgeoisie, 
during its rule of scarce one hundred 
years, has created more massive and 
more colossal productive forces than 
have all preceding generations to- 
gether,’’ hardly the mark of a purely 
parasitic class. Rather, the analysis 
offered sporadically, and more often 
taken for granted, by classical liberal- 
ism—and occasionally by others, such as 
Saint-Simon and Proudhon—is much more 
faithful to socio-economic reality: exploi- 
tation and parasitism exist when a certain 
group, usually from among the rich, 
gains control of the State apparatus and 
uses it to circumvent the market, bagging 
special privileges for itself at the ex- 
pense of taxpayers and consumers. This 
is what writers such as Adam Smith, the 
Philosophical Radicals, and the Manches- 
terites referred to as ‘‘monopoly’’ and 
“sinister interests.” For them it explained 
the system of mercantilism, most of the 
imperialism of the European nations, and 
many more specific political phenomena 
(such as the ‘bourgeois’ July Monarchy 
in France}. Marx said that the land ques- 
tion was the secret history of the Roman 
Republic; more generally we can affirm 
that the attempt to use State power for 
private economic ends is the secret his- 
tory of the modern “capitalist” world. 

So the naive reader who comes upon 


The Alternative: An American Spectator November 1974 


ions of medical specialists are actually the 
semantic services of psychiatric prostitutes. 

The psychiatrization of the inheritance 
game is a dirty business, as is the psychia- 
trization of any and every aspect 
of law and life. Cleaning up Institutional 
Psychiatry—the pseudo-medical criminal 
organization which both capitalist and com- 
munist societies now accept as a morally 
and legally legitimate ‘“profession’’—will 
take a long time. In the meanwhile, if you 
know how the game is played, you can 
easily protect yourself from the psychia- 
trist—often, as in the inheritance game— 
by beating him to the punch. a) 


such a book as Albert Jay Nock’s Our 
Enemy, the State would be mistaken in 
concluding that he has come upon a “left- 
ist’? author. Nock, the editor of the first 
version of The Freeman, friend of H.L. 
Mencken, bitter opponent of Hoover’s and 
Roosevelt’s New Deals, mentor of Frank 
Chodorov, and confirmed isolationist, was 
a pillar of the Old Right in the United 
States. Our Enemy, the State has been a liber- 
tarian classic for four decades now; the 
head of the British Society of Individual- 
ists once classed it with Milton’s Areo- 
pagitica, Mill’s On Liberty, and Herbert 
Spencer’s Man vs. the State, although to 
my mind, that is going too far. But it is 
nonetheless a lucid, pleasingly written 
presentation of a profound insight into 
what moves politics, and a fine sociologi- 
cal and historical elaboration of that in- 
sight. 

Nock’s approach to the nature of politics 
is heavily influenced by the very impor- 
tant work of the German sociologist Franz 
Oppenheimer, The State. (Free Life Edi- 
tions, which has reprinted the two books 
under review here, scheduled a re- 
print of The State for summer, 1974.) 
Following Oppenheimer, for example, . 
Nock writes: ‘‘There are two methods, or 
means, and only two, whereby man’s 
needs and desires can be satisfied. One is 
the production and exchange of wealth; 
this is the economic means. The other is 
the uncompensated appropriation of 
wealth produced by others; this is the po- 
litical means The State, then, 
whether primitive, feudal, or merchant, is 
the organization of the political means.” 
Voltaire had already defined the State as 
‘“‘a device for taking money out of one set 
of pockets and putting it into another’; 
Nock concurs, and adds: ‘‘Taking the 
State wherever found, striking into its his- 
tory at any point, one sees no way to dif- 
ferentiate the activities of its founders, 
administrators, and beneficiaries from 
those of a professional criminal class.” 

It should be clear by now that Nock is 
going far beyond most of classical liberal- 
ism, which continued by and large (real. _ 
State-haters like Herbert Spencer. were 
the exception) to see the State fundamen- 
tally in Lockean terms and to view its 
multifarious criminal activities as 
‘“abuses’’ and not as intrinsic to its na- 
ture. In Nock’s opinion, however, the phi- 
losophy of natural rights and popular sov- 
ereignty which the modern State from 
time to time adopted (for instance, during 
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